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DISCLAIMER: The information contained in this newsletter is for general information only and is not intended to provide legal advice. Information 
contained herein should not be acted upon in any specific situation without appropriate legal advice. We do not accept responsibility or liability to 
users or any third parties in relation to use of this newsletter or its contents. All copyright, trademarks and other intellectual property in or arising 
out of the materials vest solely in TripleOKLaw LLP, Advocates. For further information, contact us on 
info@tripleoklaw.com 
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A 
century ago when the world 
was going through war, 
bravery demanded that 
people go out and fight. 

Now, when the world is going through 
war, bravery demands that people stay in 

and fight.

Part of our fight as a law firm is to continue being effective and 
provide services to our clients, our colleagues and the profession 
at large. We are also keen on still delivering this newsletter to 
you despite of the prevailing circumstances.

Against this backdrop, I am therefore very 
pleased to present this Covid-19 Newsletter. 
Credit is given to the dedicated Editorial 
Team for their hard work and coordination 
in putting together this publication. Because 
we have been able to put together this piece, 
we can boast of our superpower… which is 
to disappear distance through the use of 
technology, and keep life moving even when 
it doesn’t seem like it.

Franklin Cheluget

John M. Ohaga

IMPACT OF COVID 19 
ON LEASES AND 
TENANCIES IN THE 
REAL ESTATE SECTOR

E
very new year brings hope, 
excitement and the highest 
levels of positivity. This year 
was no different. More than 

anything, it has tested the depths of our 
resilience and found us standing strong. 

We started the year with the end of year appointment of 
two new partners- Bryan Mylo and Janet Othero. We also 
recruited 12 pupils and shortly thereafter bid farewell our 
Maureen Mbaka as she took up the call to serve her country. 

As the pandemic caught up with the country, we have all had 
to rethink and reorganize our working methods to ensure 
that we support our clients. Our digital adaptation has 
enabled our different Teams partner from various locations, 

interrogate the emerging issues coming 
out of the pandemic and ultimately 
provide guidance and solutions for 
business continuity in every sector. 

I believe that you will find the 6th edition 
insightful and that you will maintain the 
hope for recovery and resilience in the 
months to come. 

Stay safe and God bless. 

10

KNOW YOUR
ADVOCATE:
CHEROP
CHERONO
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FOOD SECURITY VERSUS THE 
LOCUST PESTILENCE; A Case for the 
Food Security Bill, 2017

BIG 4   Agenda

70  

T
he relationship between food and the law is evident in human rights conventions and our 
Constitution. Article 43 of the Constitution gives every person the right to be free from 
hunger and to have adequate food of acceptable quality. Notably in 2017, the President 
unveiled the Big Four Agenda Plan that established food security as the second pillar to 

be achieved by 2022 in turn giving support to the progressive realization of Article 43. However, food 

production has been on a gradual decline and in 2017, 
the Parliamentary Budget Office of the Parliamentary 
Service Commission reported in its Budget Watch for 
2018/19 and the Medium Term that the agricultural 
sector growth was on a downward trend from 5.4 
percent in 2013 to 1.6 percent in 2017 occasioned by 
several factors such as drought and pests. 

Currently, recovery from this situation is shadowed 
by the locust pestilence that began on December 28, 
2019. This invasion has been described as the worst 
infestation in 70 years in the country. Furthermore, 
in considering the realities of climate change in the 
country, it is predicted that the locusts pose a greater 
threat to the country’s economy and the right to 
provision of adequate food.

Economic Impact

Kenya was declared food insecure in 2017 according 
to the global food insecurity index. The locusts have 
devastated hectares of crops in the country with the 
worst affected counties thus far being Mandera, Wajir, 
Isiolo, Meru and Samburu counties that have lost over 
5,000 kilometres.

The country’s agriculture sector in 2019 accounted 
for 26 percent of the country’s GDP. The country 
is the world’s largest exporter of black tea and the 
second largest exporter of fruits and vegetables. The 
continuing devastation of these crops complicates the 
repayment of the government debt of 62 percent of 
the GDP in 2019. 

The risk exposed to the food supply chain means a 
potential negative impact on the agricultural output 
that may lead to a higher inflation. Furthermore, the 
Treasury this year noted that there will be increased 
spending pressures related to wage-related recurrent 
expenditures as well as climate change and variability 
which has enhanced the frequency of disasters such as 
the one currently faced.

Legal concerns

As noted above, the right to food is a human right. 
Notwithstanding its progressive realization, the state 
has the fundamental duty to observe, respect, protect, 
promote and fulfil this right. In a bid to meet its duty, 
the Majority Leader of the Senate sponsored the Food 
Security Bill, 2017 to provide a legal framework through 
which the right to food is established to give effect to 
Article 43. The absence of a law to give effect to this 
right largely impedes its realisation.

The Bill offers positive strides and seeks to do the 
following:

Make provision for the right to food;

Give the national and county governments the mandate 
to put in place measures to ensure the availability of 
food for individuals caught up in food emergencies 
and humanitarian disasters;

established food security as the second 
pillar to be achieved by 2022.

This invasion has been 
described as the worst 
infestation in
Years.
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Establish county food security committees that will 
ensure the implementation by the county government 
of food security programmes in the county and that will 
provide a framework for early detection of any threats 
to food security and appropriate interventions to avert 
such threats;

Establish a Food Security Authority to develop 
affirmative action measures for ensuring that food 
security is realized in the identified counties; 

Make provision for food insecurity and information 
mapping systems; and

Establishes a Food Security Fund to facilitate the 
implementation of the Act.

The Bill is however subject to the following 
shortcomings:

It does not establish an accountability framework 
through which the national and county governments 
can meet their obligations as provided; 

It does not give mitigating standards and principles 
that will inform the policies to be laid down by the 
Food Security Authority. These standards should be 
in tune with international standards on climate change 
law and environmental law that will further compliment 
local legislation that govern the same;

It does not give timelines through which national and 
county governments can put in place measures to 
ensure adequate provision of food;

It fails to appreciate the value the private sector brings 
in achieving its aim despite the present reliance on 
donation from the private sector and other international 
organisations in curbing the current pestilence; and

It lays down punitive measures on individuals but fails 
to state the consequence attendant to the national and 
county governments upon breach of their obligations.

This Bill has not yet been introduced to the Senate 
and this espouses a great concern on the attention the 
Senate gives it amidst the prevailing pestilence.  

The way forward

Good legislation is critical in reducing natural disasters 
such as the ongoing pestilence and can set the stage 
for the realisation of the Big 4 Agenda. Even as the 
Government moves to implement the Agenda, a 
legal framework is well warranted. The Senate should 
prioritise the passage of the Food Security Bill into 
law in order to give an effective framework for the 
realisation of the right to the provision of adequate 
food, an enhanced economic activity and a greater 
agricultural output to the local and international 
community. It may well be possible that our law will 
offer a preventive approach in addressing pestilences 
abound to recur and occur in the future. 

Kenya is the world’s 
largest exporter 

of black tea and 
the second largest 
exporter of fruits 

and vegetables.

In 2019, Kenya’s agriculture 
sector accounted for 

For more information on this, contact
jkibet@tripleoklaw.com

26% of the country’s 
GDP.

We are Ranked as 
Leading Law Firm in:

Dispute Resolution

Arbitration

Employment

FinTech
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Cherop Cherono
Interviewer: Faith KeruboKYA

Cherop is an advocate full of life and passion and has broken barriers getting to where she is and still 
charges forward. She multitasks effortlessly between the Corporate and Commercial Law Department and 
the Real Estate and Banking Department  Cherop pushes her boundaries personally, professionally and 
shares her what keeps her going with pupil Faith Kerubo in this edition of Know Your Advocate.

Faith: What is your biggest achievement?
Cherop: That would be getting admitted to the bar. I am 
literally the only advocate from my village, a small remote 
place called Kokwa Moi. 

Faith: What do you do in a typical weekend?
Cherop: I start my day with prayers at 5am then an 8km 
run at 6am. 

Faith: What one thing could you change in your career if 
you could go back?
Cherop: Being young in the profession, I cannot say 
I have a list of regrets. However, if I was handed a time 
machine, I would go back in time to prevent a novice 
mistake I made that increased my turn around time by two 
weeks and set the client back by about the same time.

Faith: What career would you have chosen if you didn’t 
do law?
Cherop: I would have pursued medicine. When I was 
in primary school, I was always fascinated with surgical 
procedures. I remember I would collect small animals 
and insects and perform what I perceived as surgery on 
them but now know it to well to have been animal cruelty 
(laughs).

Faith: Are you a coffee or tea person? 
Cherop: Obviously, a tea person. I can gallop 8 cups 
of tea before noon and still have room for more in the 
afternoon, do not tell the ligation advocates that I am the 
culprit when they find no tea in the kitchen after court 
(laughs).  

Faith: What is your productivity- go to trick? 
Cherop: I am most productive at the early hours of the 
day therefore I ensure that I am seated at my workstation 
at 6am and begin working on the tasks in my to do list. 
Listening to music helps me to focus as it takes me to a 
place where it is just me, the assignment and the music.
 
Faith: Who has influenced you the most in your career?
Cherop: Several people have. I have a personal policy 

tread mill user, the rib cracker comes when he runs too 
fast and loses his balance, and tries to prevent himself 
from falling using the 500ml or so bottle of oil and goes 
tumbling to the floor with it. That day, the word gym 
kept triggering laughter in me.

Faith: How do you unwind after a long day?
Cherop: I usually soak my feet in warm water with 
baobab seeds to relieve tension on soles of feet while 
listening to the original fairy tales from the Brothers 
Grimm then meditating. On weekend nights I watch 
movies or read a book.

Faith: If you could trade places with anyone for a day, 
who would you choose and why?
Cherop: Donald Trump. I would like to know makes 
him believe his leadership to be ideal when the rest of 
the world disagrees with him. 

Faith: What do you like most about the firm?
Cherop: The atmosphere of warmth and family. You 
will never miss the sound of someone laughing on the 
corridors or cracking a joke. I love how we band together 
for happy and sad occasions. There is always someone 
willing to help when you call out, be it a challenging brief 
or when you simply cannot find a spoon in the kitchen. 
In small and the big, you always find help.

Faith: If you were the only human left on Earth, what 
would you do?
Cherop: I really have never thought of that. Well, I 
would do the things that would be embarrassing if 
people were present. Like walk around naked singing 
nursery rhymes.
 
Faith: What is one advice you would give your friend 
getting married?
Cherop: To realize that a strong marriage rarely has 
two strong people at the same time. The spouses will 
often take turns being strong for each other during the 
other’s moments of weakness.

Faith: What is your most hated household chore?
Cherop: Cleaning grout between tiled surfaces in the 
bathroom.

Faith: What is your dream car?
Cherop: Land Rover Discovery, SDV6 Landmark.

to look out for extraordinary stories around me. Not 
necessarily in the legal field but generally in any area 
that excellence can be achieved and is worth emulating. 
A good number of people in the firm, advocates 
and support staff alike are in my book of heroes and 
influencers that I keep at home. 

Faith: How would you describe your personality? 
Sanguine, Melancholic, choleric or phlegmatic?
Cherop: I believe I fit in all the four categories 
though they manifest at different times depending 
on the environment I am in and circumstances. 
However, I am predominantly Choleric. 

Faith: How does your typical workday start?
Cherop: I arrive at 5.55am, I brew a cup of tea, 
listen to my morning anthem, “So will I, 100 billion 
times” by Hillsong the band, draw up my do list, pray 
and then get started on the list.

Faith: What would you say is the most important value 
in a family?
Cherop: Commitment. This is a strong value that 
teaches people not to abandon something 
that is worth pursuing. Families that swear by 
commitment churn out loyal individuals. 
These individuals give 100% in their 
spheres which leads to a better nation 
and world.

Faith: What would you like to 
be remembered for?
Cherop: I have had 
this dream for as long 
as I could remember. 
To build a home for 
the disabled / abled 
differently (smiles) who 
have no kin to take care 
of them and provide a 
family for them. My vision is 
for the institution to also have a 

school and a hospital. My conscience pricks me a lot 
when I see expose’s of people using them to seek alms 
on the streets then collecting the money for themselves.
 
Faith: What is your all-time favorite club for a night out?
Cherop: I see what you did there Faith. I have never 
been to any in this town or any other town.

Faith: Which country would you love to travel to and 
might consider living in and why?
Cherop: Norway. Other than its beautiful scenery, 
Norway has a good free public health care, its 
government invests heavily in education, low crime rate, 
family friendly policies, environmental consciousness 

and it is not densely populated.

Faith: What do you like most about 
your job? 

Cherop: Calling a client to inform 
them that I have completed a 
brief and hearing their overjoyed 
thank you’s. When I stopped 
looking at a brief as another file 
on my desk and saw a person 
with an issue that keeps them up 

at night, I took on the role of a fairy 
godmother. Doing all in my power 
to ensure that the client goes to the 

ball with glass slippers.

Faith: What is the 
one thing people 

don’t know about 
you?
Cherop: I can 
be funny when 
I chose to.

Faith: What is 
something that 
you saw recently 
that made you 

genuinely laugh? 
Cherop: A tik 

tok clip that was 
doing rounds on 

Whatsapp captioned 
quarantine gym. The 

person pours oil on 
the floor and holds their 
oven door mimicking a 
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REMOTE 
WORKFORCE AND
BUSINESS CONTINUITY; 
The legal intricacies around 
the financial services 
industry 

W
orking remotely is a growing global trend in the corporate world, a process that 
was evident prior to the outbreak of the Covid-19 pandemic. Greater technological 
connectivity has facilitated the remote working concept by enabling work to be 
carried out anywhere and at whatever time. The outbreak of Covid-19 has forced 

the world to adopt social distancing measures in a bid to curb its rapid spread. Stay-at-home-
restrictions have forced companies to either shut down operations or ‘work from home’ (WFH). 

a.   Organization readiness 

A number of organizations are struggling with the 
transition to WFH. An organization that intends on 
transitioning to WFH must extend to their employees 

all the facilities that they utilize in an office 
environment. This requires heavy investment in 
cloud computing and involves digital connectivity 
to servers and applications to ensure that 
employees’ productivity is not diminished.

b.   Cyber security

By nature of the financial industry, confidential 
client data  is processed and stored. While 
such data is considered more secure in a local 
environment, say an on-prem server,  there are 

concerns when such  data is made accessible  
remotely.  The risk of the data being accessed 

and misused by non-employees, like family and 
friends, becomes a reality.  In addition, there is the 

cyber security risks associated with use of home-based 
networks that may not be secure. This increases the 
likelihood of the data falling into the hands of cyber-
criminals. Such organizations are also expected to 
comply with applicable data protection laws including 
the Data Protection Act, 2019. 

The pandemic has given hackers the opportunity 
to exploit security loopholes and insecure networks 
in private and public sector organizations through 
phishing emails, malware and malicious mobile apps. 
Cyber resilience should be a top priority for employers. 
Employers should train employees on online privacy 
and security. Emphasis should be laid on the provisions 
of the Computer Misuse and Cybercrimes Act. Part 
III of the Act provides for offences which employees 
must be aware of to avoid exposing themselves and 
their employers to legal risks. Further, personal email 
accounts should not be used to view and review 
documents and emails. Personal devices should not 
be used unless properly secured. 

c.   Data Protection

With most entities adopting remote working, data 
protection is a key concern. Employees are now 

Financial Services

The effect of COVID-19 is being felt across various 
sectors globally including the financial services sector.  
Majority of the financial services institutions have had 
to restructure and re-strategize service delivery because 
of the pandemic. In Kenya, the regulator, Central Bank 
of Kenya, implemented various measures to streamline 
their operations to encourage consumers to adapt online 
banking as their primary mode of transaction. As a result, 
banks waived certain transactional charges, increased 
transaction limits and zero rated the transfer of money to 
mobile wallets. There are, numerous challenges that the 
financial services sector is currently facing;
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potentially working with sensitive data in less secure 
home-based environments. Data breaches have 
intensified. Extra consideration is required around 
ways in which data is accessed. Organizations should 
continue to ensure that they comply with their 
obligations under the Data Protection Act.

d.   The absence of face to face 
engagements 

Since finance service professionals handle customers’ 
assets and capital, they need to establish trust 
with clients. The use of secure video conferencing 
applications is therefore critical to ensure that 
professionals can talk to their clients face to face. 
However, many clients do not use modern video 
conferencing applications and it is therefore necessary 
for clients to be trained by their service providers on 
their use. Several financial institutions in Kenya still 
operate on the brick and mortar model or agency 
network that requires face to face engagements for 
certain processes like customer onboarding. 

Leveraging Fintech for business 

Governments across the globe have encouraged 
the use of digital platforms as opposed to cash 
transactions. Owing to the digital transition, there has 
been a major shift to mobile banking, mobile wallets, 
remote customer onboarding with identity verification 
and digital loan origination which have ensured safer 
transfer of money. 

In a bid to strengthen security infrastructures, 
financial institutions have been implementing 
cloud-based technologies. The higher 
resilient security architecture provided by 
cloud computing has improved the service 
provision by many financial institutions. 
Cloud Computing includes both a platform 
where data is stored on cloud servers and a 
type of application made accessible through 
the internet. Through the same platform, 
employees can access emails and documents 
remotely. Employers must be wary of legal 
risks associated with cloud services such as data 
breaches due to unencrypted electronically stored 

personal information on cloud and work to shield 
themselves against such. Other related risks are data 
ownership and contractual obligations.  

Compliance is a major concern for institutions 
implementing cloud technology. Regulators implement 
very stringent measures to ensure that no compliance 
steps are violated by either party. For instance, banks 
are prohibited from hosting their core banking systems 
on cloud. Further, various institutions lack the ability to 
implement and utilize such technology due to its costs 
and strict guidelines. Additionally, poor governance 
has been identified as a top security risk as customers 
may cede control to cloud computing service providers 
especially during the pandemic. 

Digital execution of documents 

Video conferencing is the new norm as governments, 
schools, companies, and other institutions have 
adopted diverse platforms to communicate. These 
platforms have allowed multiple users to be in the 
same virtual room simultaneously. Hackers have 
nonetheless taken advantage and have reportedly 
been intercepting and selling accounts and data in 

the Dark Web. There have been questions on privacy 
standards and platforms not disclosing that the service 
was not end-to-end encrypted.

As a result of virtual meetings, the question of digital 
execution of contracts has arisen. The Business Law 
(Amendment) Act, 2020 has amended the KICA to 
permit use of electronic signatures in the contracting 
process. The Communications Authority of Kenya is 
mandated with the licensing of electronic certification 
service providers who are to support electronic 
signatures and adhere to privacy regulations and 
procedures. This raises questions for regulated 
entities like banks that are required in certain instances 
to onboard customers physically or carry out KYC 
processes in person. 

The judiciary and legal fraternity have embraced digital 
platforms. In line with Article 48 of the Constitution on 
access to justice, courts are implementing the filing 
of cases electronically (Electronic Case Management) 
and hearing of urgent matters through video links. 
Further, Judges have been delivering judgements 
through electronic means pursuant to Order 21 Rule 1 
of the Civil Procedure Rules. 

What’s next for organizations?

The Covid-19 pandemic has upended the way we 

do business. Many have found WFH is convenient 
and efficient. Office space could be reduced as it 
has become evident that not everyone needs to be 
physically present in an office.

It is evident that many organizations will carefully 
review their needs for physical staff and commit the 
investment needed to work effectively. However, it 
may well be that some businesses do not survive 
the pandemic because of the stresses that WFH has 
caused to their business models. It is nevertheless 
imperative that all organizations adapt to the new 
trend and move towards a future that could be free of 
a need for large office space and free up the time that 
is used for commuting, which will have considerable 
environmental benefits. 

Employers ought to carefully re-consider the provisions 
of the Employment Act in the context of the WFH 
model and amend the employment contract terms 
if need be. For future human resource requirements, 
many organizations may become part of the growing 
gig economy in Kenya. 

Employers also need to re-consider their organization’s 
policies affected by the WFH model. For instance, 
bring your own device policies, privacy policies, human 
resource policies etc. Remote access to information 
needs to be on a need-be basis and employees should 
be made aware of the corresponding confidentiality 
obligations. 

How is TripleOKlaw coping?

Our Managing Partner, John Ohaga and Head of IT & 
Innovation, Michael Michie recently covered this in an 
interview with CIO magazine. See story in page 24

Video conferencing is the new 
norm as governments, schools, 
companies, and other institutions 
have adopted diverse platforms 
to communicate. These platforms 
have allowed multiple users 
to be in the same virtual room 
simultaneously.

For more information on this, contact
dkagagi@tripleoklaw.com
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Maureen 
Mbaka 

on her appointment to the Cabinet 
as Chief Administrative Secretary 

(Deputy Minister) at Ministry of 
ICT, Innovation and Youth Affairs.

Noreen 
Kidunduhu

Congratulations!
Bryan
Mylo

Janet
Othero

on his appointment as Partner 
Corporate & Commercial.

on her appointment as Partner 
Telecommunications, Media & 

Technology.

Completed her Masters degree in 
International Energy Law and Policy 
from the University of Dundee.  She 

returns to spearhead Energy and 
Natural Resources as a practice.
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T
he development of green bonds began in the year 2007 when the European Investment 
Bank issued the first green bond in the world. This resulted in the World Bank following 
suit and issuing one of its own in 2008 and later in 2013, numerous firms and municipal 
bodies entered the market. In 2014 South Africa issued the first African green bond and 

was followed by Nigeria in 2017. In 2019 Acorn Holdings Limited (AHL) issued the first Kenyan 
green bond leading the countries in East and Central Africa. 

GREEN BONDS; Case Study Of Acorn 
Holdings Limited’s Green Bond

This article will seek to discuss the nature and 
benefits of green bonds, the legal framework 
for green bonds in Kenya, the process of 
issuing it in Kenya and finally discuss the 
Acorn Holdings Limited green bond.

Introduction

A green bond is defined as a debt instrument (a type 
of loan) which can be issued by entities such as firms, 
financial institutions, parastatals, governments and 
quasi- governments (counties, municipalities). Green 
bonds were developed as a means of sustainable 
development in order to curb the negative effects of 
climate change in the world.  

The structure and characteristics of green bonds are 
similar to those of standard bonds in terms of seniority, 
rating, execution process and pricing except that the 
capital raised from a green bond  is used in projects like 
clean energy, energy efficiency, low carbon transport, 
smart grid, agriculture and forestry and similar projects. 

Types of Green Bonds,

There are different types of green bonds and they 
include:

1. Corporate green bonds 
Which are issued by financial and non-financial 
corporations. In 2018, Vodafone, in recognition of the 
need for sustainable infrastructure in international 
mobile communications, designed a Green Bond 
Framework under which it could issue Green 
Bonds to finance or refinance projects, enabling 
the company to meet its environmental objectives. 
The framework was designed to be in line with the 
International Capital Market Association (ICMA) 
Green Bond Principles, 2018.  The Acorn Holdings 
Limited Green Bond falls within this category.  

2. Sovereign green bonds 
Are issued by national governments and can either 
be denominated in the specific country’s local 
currency or in foreign currency. Nations such as the 
Netherlands and Nigeria issued certified sovereign 
green bonds in 2017.    

3. Sub-National green bonds 
Are issued by cities, counties or government 
agencies. A prime example of a sub-national green 
bond is the City of Cape Town Green Bond which 
was issued in June, 2017 in order to upgrade the 
water infrastructure in the region.
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Benefits of Green Bonds

Green bonds offer various benefits for both investors 
and issuers as a means of encouraging climate 
sustainable growth. They include:

a) Providing investors with tax-exemptincome;

b) Offering a means of accessing sustainable  
investments in the fixed income market in a   
familiar low risk vehicle for investors;

c) Reputational benefits for issuers due to the  
requirement of enhanced transparency and 
disclosure associated with green bond   
issuance appeals to investors;

d) Providing municipalities with an ideal opportunity 
to develop Public Private Partnerships to 
accelerate the advancement of new technologies 
and energy efficiency;

e) Enabling projects at a lower cost of capital; and

f) Enabling alignment with current or future climate 
policies in line with the Paris Agreement.

The Legal Framework for Green 
Bonds in Kenya

Green bonds in Kenya are governed by the NSE Green 
Bond Issuer’s Guide, the Green Bond Principles and 
the Climate Bond Standards.

1. THE NAIROBI SECURITIES EXCHANGE GREEN    
    BOND ISSUER’S GUIDE

The Guide details the steps an issuer should follow 
when issuing a green bond. The steps are based on 
the four pillars of the GBPs and the Climate Bonds 
Standards.  

The steps include:

1) Identify qualifying green projects and assets;
2) Develop the issuer’s Green Bond Framework by 

setting out the policies and procedures governing 
the Green Bond;

3) Arrange for independent verification. It will assist 
in increasing investor confidence in the bond;

4) Manage proceeds through setting up a tracking 
and reporting system;

5) Issue the green bond through:
a.  Seeking the required issuance approval from 

regulators;
b.  Structuring the bond workings with an 

investment bank/ advisor; and
c.   Market and price the bond; and

6) Monitor use of proceeds and report annually 
confirm annually through a public report that the 
funds are still properly allocated to green projects.  
The report must be signed by an Independent 
Verifier.

2. THE GREEN BOND PRINCIPLES (GBPs)

These principles were formulated by the International 
Capital Market Association (ICMA). They promote 
integrity in the Green Bond market through guidelines 
that recommend transparency, disclosure and 
reporting. 

The GBPs aid investors by promoting availability of 
information necessary to evaluate the environmental 

impact of their Green Bond investments and assist 
underwriters by moving the market towards expected 
disclosures that will facilitate transactions. 

The principles are based on four components which 
include-

1.  Use of proceeds
Utilisation of proceeds of the bond in eligible 
projects identified in the International Climate 
Bonds Taxonomy should be described in the bond’s 
legal documents. 

2.  Process for project evaluation and selection
Issuers are required to establish, document and 
maintain a decision-making process to determine 
the eligibility of the assets as part of the green bond 
framework.

3.  Management of proceeds
Disclosure and documentation of systems, policies 
and processes to be used for the management 
of the bond’s funds and investments as part of its 
green bond framework is required.

4.  Reporting
Bondholders should be provided with an annual 
green bond report that contains a list of the projects 
and assets in which proceeds have been allocated 
for the duration of the bond and detail the expected 
impacts of the project to the environment.

3. CLIMATE BOND STANDARDS AND 
    CERTIFICATION SCHEME (CBS & CS)

This scheme was introduced by the Climate Bonds 
Initiative which is an investor focused not for profit 
organisation that promotes large scale investments 
that will deliver a global low carbon and climate 
resilient economy. The CBS & CS represents an 
important step, of moving from the broad integrity 
principles contained in the GBPs to creating a robust 
and effective certification system.  

Its key features include:

a) Full alignment with the latest version of the GBPs;
b) Clear mandatory requirements for use of 

proceeds, tracking, and reporting;
c) Specific eligibility criteria for low carbon and 

climate resilient projects and assets;
d) An assurance framework with independent 

verifiers and clear procedures; and
e) Certification by an independent CBS Board.

Importance of the CBS & CS
The Certification Scheme is a screening tool that labels 
bonds as Climate Bond Certified thus it prevents 
investors from having to make subjective judgements 
or do expensive due diligence on the bond’s attributes 
of certified investments. Further, the Certification 
Scheme is a voluntary initiative, that allows issuers to 
clearly demonstrate to the market that their bond meets 
industry standards for climate integrity, management 
of proceeds, and transparency.   

The structure and 
characteristics of green bonds 
are similar to those of standard 
bonds in terms of seniority, 
rating, execution process and 
pricing except for the capital 
raised from a green bond funds 
is used in projects like clean 
energy, energy efficiency, low 
carbon transport, smart grid, 
agriculture and forestry and 
similar projects. 
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CASE STUDY ON ACORN HOLDINGS 
LIMITED (AHL) GREEN BOND

On the 13th of January 2020, AHL listed its green bond 
in the NSE making it the first green bond in East and 
Central Africa. Later, on the 20th of January 2020 the 
bond was listed in the London Stock Exchange (LSE) 
making it the first Kenya shilling denominated corporate 
green bond to be listed in the United Kingdom. This 
will enable investors from the LSE to be able to invest 
in Kenya through the bond thus widening the country’s 
investor pool.

Structure of the Bond

The bond is structured to offer bond-holders collateral, 
unlike previous bonds issued in the Kenyan market, thus 
reducing the risk of loss of capital. It is further, backed 
by a 50% guarantee from Guarantee Company Ltd a 
Mauritius based private infrastructure development 
company thus protecting the investors of the bond.

Projects of the AHL Green Bond

AHL intends to use the bond’s funds on the following 
projects:

1. Qwetu 3 and 4 United States International 

 University (USIU-A);

2. Qwetu Hurlingham Phase 1;

3. Qwetu Chiromo Phase 1; and

4. Qwetu Sirona Phase 1.

The above projects will provide accommodation for 
university students that are in proximity to a specific 
project. The hostels are to be rent out for 100 Sterling 
Pounds (Kshs. 13, 167) per month. However, the Qejani 
hostels which are a lower variety will go for 60 Sterling 
Pounds (Kshs. 7,909). The hostels are affordable 
considering the services they offer i.e. internet 
connectivity, study areas, security, transport and a 
social community for the students.

According to AHL analysis the projects have shown the 

capacity to pay for themselves having already rolled 
out three purpose-built student accommodation 
properties with more than 1,500 beds in reference to 
the Jogoo Road and Ruaraka campuses. The third 
property in Parklands opened in March 2019 and the 
fourth property in Wilson View opened earlier this year 
have received demand like the rest. 

In line with the AHL analysis it can be established that 
AHL hostels have been a solution for most students 
when it comes to secure and clean accommodation. 
Thus the listing of the green bond in order to develop 
further projects was a wise choice in providing  
affordable housing in an efficient and sustainable 
manner. 

Conclusion
In conclusion the AHL green bond has led the country 
in introducing alternative forms of investments with a 
wide range of benefits for investors, the environment 
and society. As such investors, developers and the 
government should look towards green bonds when it 
comes to realising their dream of affordable housing in 
an efficient and sustainable manner.

For more information on this, contact
smallowah@tripleoklaw.com
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Leading Law Firm in:
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TripleOKLaw Cushions Legal 
Service Provision Amidst 
COVID-19 Outbreak
AS FEATURED IN CIO EAST AFRICA AT    

https://www.cio.co.ke/cushioning-legal-service-provision-amidst-covid-19-outbreak/

TripleOKLaw LLP Advocates turbocharges provision of client-
centric legal services leveraging technology, processes, 
skillsets and data to sustain effective delivery of the steadily 
transforming legal function in the wake of the COVID-19 
global crisis.

W
hile strategic leaders within law firms may not 
need to take a stance on the ultimate shape of an 
impending recession exacerbated by COVID-19 
outbreak, which the World Health Organization 

recently declared as a global pandemic, they can in this age of 
automation embark on a deliberate mission that would help 
institutions and professionals to navigate exigencies result-
ing from the crisis. The journey starts with internal re-align-
ment.

In an interview with Kenyan based TripleOKLaw’s John 
Ohaga, Managing Partner & Co-Head of Dispute Resolution 
and Michael Michie, CIO at the firm providing legal services, 
in and out of court, during and after transactions, it emerged 
that there is need to be ready with targeted initiatives to keep 
the office seamless and stoke demand of the organization’s 
services.

Here’s an excerpt of the interview.

Considering your unique service that squarely 
hinges on providing legal services, in and out of  
court, during and after transactions, how has COVID 
-19 outbreak affected operations at TripleOKLaw?

JMO: There has been very little disruption to our 
routine operations as our infrastructure was already 
in place to allow us to work remotely. Every relevant 
member of staff at the Firm has been issued with a 
laptop and has access to our document management 
platforms as well as ERP which can be accessed from 
anywhere, anytime provided there is internet access.

TripleOKLaw was already on a digital transformation 
journey and the disruption by COVID-19 pandemic 
demonstrated that the organization was on the right track 
by leveraging technology. However, the pandemic has 
meant that some of its project timelines be accelerated 
for the firm to remain on course with its digital 
transformation strategy.

What adjustments have 
you made as a company 
to navigate through the 
COVID-19 crisis? 

MICHIE: One of the first adjustments we made 
was to move everyone to remote work, following this it 
was also essential to ensure that even while staff work 
from home their devices are still secured. We also had 
to take steps to reduce certain resources at the office 
that are not being utilized to the maximum such as the 
internet.

What are some of the obvious challenges that you 
are experiencing as you adjust in a bid to render 
your core services to the optimum? 

JMO: The only real challenge as far as I am 
concerned is the ability of other parties to continue to 
work effectively and to collaborate with us in ensuring 
that there is continuity. This includes services provided 
by the Courts, Land and Companies registries and 
other law firms with whom we must collaborate in the 
course of our work.

To what extent has disruption by COVID-19 
reconfigured the traditional working systems and 
hence demands your organization to accelerate 
deployment of digital transformation going forward?

MICHIE: The firm had already been on a digital 
transformation journey for some time and the disruption 

by the COVID-19 pandemic served to show that we 
were on the right track by leveraging technology. 

The pandemic has however meant that some 
project timelines had to be accelerated, 

we still remain on course with our digital 
transformation strategy.

Going forward, how should 
organizations prepare to quickly 
return to their businesses to 
operational health after the 
severe curfew and slow-downs 
compounded by COVID-19? 

JMO: For businesses 
that invested in the necessary 

infrastructure and were quickly 
able to switch to remote working, 

the only difference between working 
pre-covid and during covid19 is the 
occupation of physical space to 
perform routine tasks otherwise it 
should be business as usual. For 

TripleOKLaw LLP Advocates was awarded the Silver Mark for leading business transformation in the corporate space 
by CIO100 Awards EA 2019. In the wake of the pandemic, the firm’s continued adaptation has been put to the test. 
Humphrey Odhiambo from CIO East Africa sat down with Managing Partner John Ohaga and CIO Michael Michie to 
find out how we are continuing to provide quality legal services during this crisis
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other businesses, it will obviously be a question of 
dusting off stalled projects and trying to jump-start the 
business from where we left off in the middle of March.

MICHIE: Businesses should realise that for most 
of them there is no going back to normal (pre-covid). 
The post-covid business will not be the same as pre-
covid, currently there are a lot of significant changes 
been done across industries to cope with the pandemic 
some of these changes will become the new norm, old 
practices will have to die off. The best preparation is 
one that tries to leverage technology and the practices 
seen during this period. 

situation by making sure that we meet our financial 
obligations to our employees, suppliers and other 
business partners as we consider trust to be an essential 
ingredient of any business relationship. Where we are 
unable to meet an obligation for any reason, we will 
make every effort to relay such information to the 
other party with an accurate as possible projection as 
to when we expect to be in a position to honour our 
obligation as this enables the other party to plan its 
affairs. We in turn expect to be treated in the same way 
by our clients and other business associates.

With the hindsight that businesses are exposed 
and therefore will need to act on broader resilience 
plans, what dramatic shifts will competitively change 
the corporate space going forward?

MICHIE: The lessons businesses will learn 
during this pandemic will not only reshape industries, 
workforce and economies but will also create new 
workforces and industries. Drastic changes to business 
resilience are an understatement, businesses will take 
resilience as seriously as they do profits. Businesses will 
now have to contend with a workforce that wants to 
work remotely, employees may desire to work where 
they have this option. Depending on the length of the 
pandemic there will be continued growth in businesses 
to seek skill over academic qualifications (something 
already being practiced by tech giants). The simplest 
competitive advantage any business could have is not 
to revert to business as usual after the pandemic is 
over.

For more information on this, contact 
mmichie@tripleoklaw.com

TripleOKLaw was already on a 
digital transformation journey 
and the disruption by COVID-19 
pandemic demonstrated that 
the organization was on the right 
track by leveraging technology. 
However, the pandemic has 
meant that some of its project 
timelines be accelerated for the 
firm to remain on course with its 
digital transformation strategy.

The COVID-health crisis has equally turned into 
a financial crisis owing to uncertainty about its 
magnitude and duration, how are you handling 
this situation to uphold business confidence in the 
organization? 

JMO: Certainly, the inability to perform some 
tasks and the shut-down of many businesses has led to 
a potential financial crisis due to the inter-dependence 
of our business ecosystem. We are handling the 
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John Ohaga | Michelle Koske | Nelly Tuitotek 

CORONAVIRUS; Traversing Legal and 
Business Implications

A
s the impact of Coronavirus (subsequently labelled ‘COVID-19’) develops 
by the day, international and local businesses have significantly been 
interrupted and there is a sharp focus on the enforcement of various 
rights and obligations under contractual agreements. It is expected that 

reduced foreign investments, transactions and supplies will be the norm as a result 

of the reduced movement of persons and commodities. The 
outbreak has already had an impact on the conduct of the 

legal profession around the world where in Kenya the courts, 
government offices and businesses have significantly reduced 

physical attendance and employees are working virtually and remotely. 
Additionally, the burden imposed on financial institutions by loan defaults 

and reduced cash flows may result in failure of debt and mortgage repayment, 
redundancies, insolvencies and lack of credit access.

a major economic and societal impact on countries 
worldwide. 

Plunges in the stock markets has been witnessed all 
over the world as financial effects on sectors such as 
tourism have suffered as most airlines banned flights 
to and from states. By 13th of March 2020, trading on 
the Nairobi Securities Exchange (NSE) was halted 
as per the rules of the NSE which provide that if the 
market falls by more than 5 per cent, trading may be 
halted for more than 30 minutes, announced the NSE 
Chief Executive Officer. The value of all stocks closed 
at Sh2.04 trillion, compared to Sh2.16 trillion on 12th of 
March 2020, one of the greatest declines in a single day 
in the history of the bourse reported the CBK statistical 
bulletin.

The Real Estate markets have not been excluded in the 
agony as well. Landlords and Tenants have anticipated 
disruptions in the performance of their contractual 
obligations owing to the adverse effect of the virus 
on the tenants source of income or employment. 
Consequently, parties to various agreements may 
have to consider the law and wording of their 
contracts regarding the concept of ‘Force Majeure’ 
and ‘Frustration’. This article discusses force majeure 
clauses and doctrine of frustration.

Contractual Obligations: Is 
Covid-19 a force majeure event?

Force Majeure is directly translated to mean superior 
force or unavoidable occurrence. Most commercial 
contracts provide for a force majeure clause that 
relieve parties from liability when an extraordinary 
event or circumstance beyond the control of the 

In Kenya, the Law courts, 
government offices and 
business are on lock down or 
have urged their employees to 
work remotely. Additionally, the 
burden imposed on financial 
institutions by loan defaults and 
reduced cash flows may result 
in failure of debt and mortgage 
repayment, redundancies, 
insolvencies and lack of credit 
access.

Introduction

With more than 7.94 million 
COVID-19 cases confirmed, 

the World Health Organization 
(WHO) on 11th March 2020, made the 

assessment and declared that the virus is 
characterized as a pandemic. Governments around 
the world proceed to close down schools, colleges and 
urged the shutdown of many churches, synagogues, 
mosques, and temples. Institutions have offered 
tutoring, worship, concerts and conferences through 
livestream amidst the pandemic. 

Currently, most of the international flights have been 
suspended apart from cargo flights hence this has had 
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Frustration of a contract leads to the automatic 
termination of a contract. Thus, a party placing reliance 
on COVID-19 as their rationale for impossibility of 
performance must meet the threshold of proving 
frustration. In The Sea Angel [2007] EWCA Civ 547, the 
Court of Appeal held that there had to be an effective 
“break in identity between the contract as provided 
for and contemplated and its performance in the new 
circumstances”. This means that parties must examine 
the contemplations as to risk at the time of contract 
formation as well as the nature of the supervening 
event. Mere increase in costs or hardship of performing 
a contract does not amount to frustration. 

Therefore, it is important to ensure that force majeure 
clauses include a diverse portfolio of events and 
actions that can be relied on should such an event 
arise.  Further, a review of existing contracts would 
be prudent. Parties ought to be notified whether 

amendments or variation of the contracts to include 
pandemics is desirable.  In corporations, employers are 
encouraged to enter into temporary agreements with 
their employees allowing them to get pay cuts and 
unpaid leave in order to cushion the employer from 
the adverse effects of the COVID-19 and ensure that 
companies are a going concern. 

Living Online with Coronavirus

With the government directives to self-quarantine 
and social distance we all expect to feel distant. 
However, this has not been the case as many have 
been connecting online on various platforms such 
as WhatsApp, Twitter, Instagram, Facetime etc., 
where hyperactive group texts have been a means of 
keeping up with the latest on the virus and a means 
of completing tasks. Streaming applications such as 
Netflix have developed platforms as a way of ensuring 
that people stay connected by enabling virtual chats. 

Corporations and government agencies/institutions 
are taking all reasonable steps to guarantee business 
continuity by leveraging technology. The outbreak has 
seen the prominence of financial technology which 
is an avenue that regulators have persuaded firms to 
rely on so that their clients stay supported. Cashless 
transactions have been encouraged all over the world, 
with the Central Bank of Kenya (CBK) underlining that 

With the government directives 
to self-quarantine and social 
distance we all expect to feel 
distant. However, this has not
been the case as many have 
been connecting online on 
various platforms such as 
WhatsApp, Twitter, Instagram 
and Facetime

parties forestalls one or both parties from fulfilling 
their contractual obligations. Whether a force majeure 
clause in a contract is triggered depends on the proper 
construction of the wording of that clause. 

The International Chamber of Commerce (ICC) have 
updated the Force Majeure and Hardship Clause 
March 2020, by providing a list of the events that may 
be classified under force majeure. They include ‘acts 
of God’, war, strikes and lock-out, prohibitions or other 
measures on the part of a governmental authority, 
plague, epidemic, natural disasters such as but not 
limited to violent storms and defaults of suppliers or 
subcontractors. 

It is important to note that the concept of Force 
Majeure is neither a term of art, nor a principle implied 
or enshrined in statute, it is a creature of agreed 
contractual terms. Parties must scrutinize the wording 
used in the contract to determine if an event gives rise 
to a force majeure event hence in these circumstances 
a party can consider if the clause expressly excludes a 
‘pandemic’ or viral outbreak and if not then does the 
present situation fit into any of the other categories set 
out in the clause. 

A party invoking a Force Majeure clause must prove 
that an event provided for in the force majeure clause 
has occurred and thus the clause is engaged; the 

impediment is beyond its reasonable control; that 
it could not reasonably have been foreseen at the 
time of the conclusion of the contract; and that the 
effects of the impediment could not reasonably have 
been avoided or overcome by the affected party. The 
affected party must give notice of the event without 
delay to the other party. 

Depending on the wording of the force majeure 
clause, the result on its reliance may be to suspend or 
terminate the contract. At times parties may exclude 
certain incidences as not being a force majeure 
event and this may mean that COVID-19 may not be 
categorized as such, despite its crippling effect. 

The doctrine of Frustration may be invoked by a party 
if it cannot perform its contractual obligations because 
of supervening circumstances that render performance 
‘radically and essentially different’ from that which was 
undertaken in the contract.

They include ‘acts of God’, war, 
strikes and lock-out, prohibitions 
or other measures on the part of  
a governmental authority, plague, 
epidemic, natural disasters such 
as but not limited to violent storms 
and defaults of suppliers or 
subcontractors. 
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mobile payments would be the preferred mode of 
transactions. 

Going Forward
 
It is pivotal that commercial entities closely review the 
circumstances in which their force majeure clauses 
can be triggered as well as any notification provision 
that may be included. Parties in these times need 
to embrace alternative dispute resolution to secure 
their interest in a bid to ensure continuity of their 
commercial, employment or tenancy relationship. The 
outbreak has accelerated the technological evolution 
which has ensured business continuity and increased 
efficiency in delivery of services. 

Generally, COVID-19 is bringing a plague of dangerous 
doomsday predictions despite the famous quote by 
Jesus, “You don’t know the time nor the hour,”. WHO 
states that at this time, there are no specific vaccines or 
treatments for COVID-19 but there are many ongoing 

clinical trials evaluating potential treatments. The 
unanimity that the human race has had in all this is that 
in the end, we shall overcome. It is in all the adversity 
that a better society and a smarter one will emerge as 
we push for a better legal system. 

The value of all stocks 
closed at  sh.
trillion

one of the greatest declines in a single day 
in the history of the bourse.

For more information on this, contact
johaga@tripleoklaw.com

2.04
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O
n 7th April 2020, the Office of Director of Public 
Prosecutions and that of Ethics and Anti-Corruption 
Commission donated Kshs. 2 billion, previously 
recovered from several graft cases to the National 

Treasury, towards the Kenyan COVID-19 emergency fund. While 
recovery of such assets is enforced through a court process, 
evolution of technology has introduced a certain category of 
assets not recognized by laws in various jurisdictions. 

In the Cryptocurrency sphere, criminals have resorted to what is regarded 
as crypto cleansing aimed at laundering ‘dirty money’. Many cyber criminals 
extort payment from their victims in the form of cryptocurrency e.g. bitcoin. 
The apparent attraction has been the perception of the lack of traceability 
and accountability. What are the prospects of tracing and recovery of such 
assets once the criminal is successfully charged under the Kenyan Laws and 
found guilty? Can a court of law issue a proprietary injunction or freeze order 
with respect to such assets?

Cryptocurrency is not a new term to many. Majority of Kenyans have either 
interacted with the term as investors, recipients of public notices by the 
Central Bank of Kenya or as participants in conversations around validity of 
cryptocurrency as a virtual currency. In 2018, the CBK governor warned against 

had access to financial services. While mobile money 
is basically a reproduction of the cash into digital form, 
cryptocurrency is decentralized. 

Cryptocurrency can be digitally traded and used to 
function as a medium of exchange, a unit of account 
and/or a store of value but does not have legal 
tender status in many jurisdictions. The majority of 
cryptocurrencies currently in circulation embody many 

characteristics of Bitcoin, the most widely known 
and traded digital currency.  It is worth noting that 
cryptocurrencies are not issued by any central authority.

Cryptocurrency as property

In a scenario where one seeks proprietary injunction or 
a freeze order from a court of law, It is a pre-requisite 
that the subject matter of the injunction is considered 
to be property as a matter of law. Kenyan courts 
borrow heavily from the English law traditional view of 
property which is of only two kinds. Legally, property is 
categorized either as a ‘thing in possession’ i.e. capable 
of being possessed in a tangible sense or as a ‘thing in 
action’ i.e. capable of being enforced by action. 

The virtual and fleeting nature of Cryptocurrency 
makes it hard to prove ownership  or possession status. 
Additionally, cryptocurrency does not embody any right 
capable of being enforced by action. It therefore falls 
short of the description of property in law. However, the 
lucrative nature of investing in cryptocurrencies, with 
the reward of high returns/earnings generated over a 
relatively short period of time, has enticed numerous 
investors globally including Kenya. The question 
therefore is what status cryptocurrency assumes in 
financial systems.

The proprietary status of cryptocurrency has been a 
matter of debate in the recent past and was a material 
issue in the AA vs. Persons Unknown [2019] EWHC 

Cryptocurrency can be 
digitally traded and used 
to function as a medium of  
exchange, a unit of account 
and/or a store of value but 
does not have legal tender 
status in many jurisdictions.

In a scenario where one seeks 
proprietary injunction or a freeze 
order from a court of law, It is 
a pre-requisite that the subject 
matter of the injunction is 
considered to be property 
as a matter of law.

Catherine Kariuki | Janet Othero | Joyanne Njau

COURTS AND THE 
BROADENED DEFINITION 
OF PROPERTY: Think 
Crypto, think 
property

any dealings in cryptocurrency. 

In Kenya, virtual currency (or 
e-money) is widely used as a 
result of developments in the 
technological frontier. Mobile 
money has contributed widely 
to financial inclusion and a 
majority of the unbanked have 
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3556 (Comm)  where the High Court of England was 
called upon to contemplate whether Bitcoin could be 
considered as property for the purposes of granting a 
proprietary injunction.

The applicant was an insurance company that had paid 
a ransom in 109.25 Bitcoin (equivalent to US$950,000) 
on behalf of one of its insured customers to secure 
the reinstatement of the insured’s systems, which had 
been hacked and encrypted. The insurer engaged 
a specialist company to track the bitcoin payment 
and a substantial portion of the bitcoins were traced 
to a specific I.P address which was operated by two 
companies called iFINEX and BFXWW Inc. while 
others had already been converted into “fiat currency” 
i.e. legal tender. The applicant sought a proprietary 
injunction against four defendants, based on claims of 
restitution and constructive trust. 

The court noted that there is a difficulty in treating 
Bitcoin and other cryptocurrencies as a form of 
property. However, the court sought an alternative 
threshold in reaching its conclusion by analysing Bitcoin 
against the criteria set out in National Provincial Bank 
v. Ainsworth [1965] 1 AC 1175. The Court found that 
Bitcoin, and cryptocurrency by extension, is definable, 

identifiable by third parties, capable in their nature 
of assumption by third parties and having some 
degree of permanence. This qualifies bitcoin as 
property and therefore capable of being the subject 
matter of proprietary injunction. That too, was the 
conclusion of the Singapore International Commercial 
Court in B2C2 Limited v Quoine PTC Limited [2019] 
SGHC (I) 03 [142]; a clear indication that jurisdictions 
are beginning to appreciate cryptocurrency as property.

Several states in the United States have also 
recognized cryptocurrency as property by developing 

two unique perspectives relating to the possession of 
cryptocurrencies. First, Cryptocurrency is recognized as 
an investment instrument or contract, or as a financial 
security which can be exchanged for conventional 
currencies. Secondly, the US view accommodates 
cryptocurrency as tradable commodities holding that 
the definition of commodity is expansive in scope” and 
extends to “intangible commodities”, an approach 
adopted by UK Courts. 

The Kenyan Scenario

Cryptocurrency’s inability to conform to the traditional 
categorization of property or legal tender as it were 
evidently means that existing legal financial framework 
in Kenya does not offer legal protection to proprietors. 
It is safe to presume that courts would also be hesitant 
to grant proprietary injunctions where cryptocurrency is 
involved. While courts are guided by legal precedents, 
we have witnessed cases of innovative interpretation 
aimed at accommodating the changing landscape. 

A cursory look at various legislation such as the Banking 
Act, the National Payment System Act as well as 
Money Remittance Regulations reveal the inadequate 
protection offered in law where cryptocurrency is 
concerned. Additionally, little or no protection is offered 
in the Proceeds of Crime and Anti-Money Laundering 
Act since transactions in digital currencies are largely 
untraceable and the anonymity of the transactors 
make them susceptible to abuse by criminals in money 
laundering and financing of terrorism.

Although the Central Bank of Kenya seems to be  
warming up to cryptocurrencies, the ideal idea 
for central banks has been touted as  establishing 
a   Central Bank Digital Currencies (CBDC),  which 
unlike traditional cryptocurrencies that are fully 
decentralised, are managed, controlled and issued by 
central banks, and therefore carry more similarities to 
traditional currencies. Whereas, currently CBK issues 
digital currency to certain licenced institutions, CBDC 
will eliminate this restriction and broaden access. This 
makes CBDCs easy to incorporate into traditional 
monetary systems, and therefore provide regulation. 
However, CBDCs have not yet been introduced into the 
mainstream money market thus do not offer solutions 

to current challenges faced by cryptocurrency investors 
in Kenya. 
There have been elaborate fraud schemes involving 
cryptocurrencies in Kenya with recent cases such as the 
Velox10 Global scheme. Velox10 Global perpetrated a 
well-orchestrated ponzi scheme that plagued Kenyan 
citizens, claiming to be a Brazilian based company 
that traded in Bitcoin. Investors were expected to pay 
a Kshs 10,000 membership fee and were convinced 
that they would receive between 30% to 50% monthly 
returns on their investment 

Which way forward?

Courts have the ability to define the legal nature 
and properties of cryptocurrencies in the context of 
property in Kenya. They have flexibility in providing 
creative solutions to remedy 21st century problems 
which previous jurisprudence could not have been 
expected to envisage. Any judicial finding in this 
area will be relevant in say, bankruptcy, insolvency, 
matrimonial property, probate, money laundering, 
banking and financial services matters. In addition, law 
and regulatory enforcement agencies can play their part 
in the ecosystem by devising innovative investigative 
procedures that will make it easy for judicial officers to 
be amenable to the evidence presented before it. 

There have been elaborate 
fraud schemes involving 
cryptocurrencies in Kenya 
with recent cases such as 
the Velox 10 Global 
scheme.

For more information on this, contact
ckariuki@tripleoklaw.com

Cryptocurrency can be digitally 
traded and used to function as a 
medium of exchange, a unit of  
account and/or a store of value 
but does not have legal tender 
status in many jurisdictions.
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Tom Onyango | Renice Midar | Boru Gollo

IMPACT OF COVID 19 
ON LEASES AND 
TENANCIES IN THE 
REAL ESTATE 
SECTOR

C
OVID-19 is posing novel issues to businesses globally. With the escalating number of 
event cancellations, office closures, travel restrictions and quarantined areas, the direct 
impacts of Covid 19 can already be felt. The further the outbreak widens and the longer 
it persists, the greater the chance of a more prolonged impact on the global economy 

and, by extension, real estate markets.

This article seeks to highlight the potential impact of Covid 19 in the real estate sector more specifically in the area 
of leasing and how businesses can navigate them. 

is payable. This is to say, if 
rent is payable monthly, 
then a notice to terminate 
should be for at least one 
month. 

Facing job losses and 
paycuts, tenants’ ability 
to pay rent is likely to 
have an adverse effect 
on existing short-term 
tenancies with the 
likelihood of terminations 
to the detriment of both 
tenants and landlords. 

Long term leases (terms 
exceeding 2 years) are 
registrable interests in 
land recognized and 
enforceable under 

the law, when done in 
writing and registered in 

the relevant land registry. 
For existing long-term leases 
whose rent payments (lease 
premiums) are due quarterly 
may not be greatly affected 
by the pandemic due to the 

nature of the arrangements. 

The lessor is expected to continue providing the 
amenities contemplated in the terms of the lease 
while the lessee is expected to continue fulfilling the 
obligations under the lease. However, in view of the 

pandemic, the fulfilment of the terms of the lease 
may be affected and/ or frustrated depending on the 
extent to which the pandemic affects the performance 
of a contract. 

Since the law upholds the liberty to negotiate the terms 
of a lease between parties, it would be incumbent 
upon the landlords and tenants in any given lease 
arrangements to negotiate and agree on the terms of 
payment; waived or otherwise in view of the current 
circumstances. 

General impact of Covid 19 on 
Leases in various sectors.

In the hotel and hospitality industry, the impact of 
travel advisories and restrictions, event cancellations 
and reduced personal and business travel have been 
felt with big drops in occupancy rates in hotels. Real 
estate transaction activity in these sectors (both leasing 
and investment) is likely to decline significantly, at least 
for the duration of the current crisis and potentially for 
a period beyond.

In the office and commercial sector, an increase in 
remote working is likely to reduce office utilisation rates 
and landlords with exposure to short-term leases will 
be the most vulnerable. In the long run, the outbreak 
of Covid 19 will probably accelerate the adoption of 
remote working and investment into collaborative 
technologies as demand to achieve this increase, with 
consequent longer-term impacts on office leasing 
markets.

Diminishing  consumer confidence and reduced 
mobility may impact demand for commercial 
residential units (serviced apartments) during this 
period of uncertainty.

Commercial leases are generally fixed term contracts 
which are interpreted along the lines of a general 
commercial contract. Due to the effects of the 
pandemic, many businesses may not be able to 
continue occupying the premises leased and may 
therefore have to invoke the termination provisions of 
the lease that would protect and mitigate the adverse 
effects of the pandemic on their businesses. 

In the retail setting, apprehension on the likely effect 

Impact on long term and short- term leases

Short term leases (made for a term of 2 years or less), including 
periodic tenancies are likely to be affected by the pandemic. Since 
these rents are often due in close intervals and considering the 
nature of the contracts, they may lapse, leading to an automatic 

termination thereof. As an implied 
condition to any short-term lease, a 
termination notice should last for the 
period of that tenancy and lapse when rent 

Facing job losses and paycuts, 
tenants’ ability to pay rent is likely 
to have an adverse effect on 
existing short-term tenancies with 
the likelihood of terminations to 
the detriment of both tenants and 
landlords.
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on co-tenancy clauses has been felt in retail lettings 
especially those in malls. In the event other tenants in 
the building unilaterally decide to close their premises 
or stop trading entirely because of COVID-19, what 
recourse do the landlords have? 

Co-tenancy clauses allow tenants to reduce their rent 
if key tenants or a certain number of tenants leave the 
retail space. A large or key tenant is a big draw for 
traffic, especially in malls, and is often one of the major 
reasons a tenant chooses to locate in a specific mall. 

Exercising co-tenancy clauses exposes landlords to 
loss of rent revenue, made worse if remaining tenants 
demand a similar reduction in rent. The actual effect of 
such clauses would depend on whether the required 
occupancy levels in the building is affected by a partial 
closure. 

Options available for Landlords 
and Tenants 

The first option would be for the parties to review 
their Leases. This should preferably be done with 
the assistance of a lawyer as there are contractual 
obligations on either side. Payment obligations 
will generally depend on the specific language of 
the lease, but the answers may not be as clear as a 
landlord or tenant might assume. Provisions that are 
often relegated to the “Miscellaneous” section in 
leases (e.g. force majeure, severability, independent 
covenants) may take centre stage.

Parties may also consider provisions outside the four 
corners of the Lease and engage in renegotiation of 
their lease terms and creation of a mutually beneficial 
plan. Consideration should be placed on the parties’ 
immediate needs, future plans and awareness of the 
constraints for both parties. 

In coming up with the mutually beneficial strategies 

for structuring rent reliefs, parties may consider the 
options below:

1.  Rent Reduction. 
The landlord can reduce the tenant’s rent for a 
portion of the term left on the lease. 

2.  Rent Deferral. 
The landlord may defer a portion of the tenant’s rent 
but would require them to repay the rent deferred 
at a later time, either in a lump sum or by increasing 
subsequent payments. 

3.  Rent Abatement. 
If a tenant is significantly past due on rent 
payments, a landlord may consider forfeiting 
a portion of the past due rent if the tenant 
remains current thereafter. Best applicable 
for tenants in industries affected by the stay 
at home orders and non-essential business 
closures, such as restaurants, hospitality, 
and retail. 

4.  Blend and Extend: 
This could include an extension and renewal 
of the lease term by an agreed duration in 
the future in turn realizing many immediate 
benefits such as rent abatement, rental 
rate reduction, space contraction to 
reduce the square footage etc. This 
gives the landlord the benefit of 
retaining tenancy further into the 
future, thus protecting the value of 
their building.

5.  Loan Conversion. 
Rather than abating past due rent, a landlord may 
agree to convert the past due rent into a loan 
payable over time. The tenant would, however, 
continue to pay the current rent. The loan is then 
evidenced by a promissory note.

6.  Application of Deposit. 
If the landlord holds a deposit, this amount could 
be credited against the tenant’s current obligations. 
Depending on the size of the existing security 
deposit, in lieu of rent deferral, a landlord might 
agree to immediately apply the security deposit to 
the next rent payment due, while giving the tenant 

time to replenish the security deposit. Of course, this 
option comes with risk: if the tenant later defaults, the 
landlord may be left with no security deposit to apply 
to make good the tenant’s obligations.

7.  Subletting. 
Where acceptable, the option of bringing in a new 
tenant (for part of or all of the rented space) could 
reduce or eliminate the rent obligations while 
replacing lost revenue for the landlord.

8.  Service provider tenants. 
For tenants that are service providers, the tenant 
could, in exchange for rent relief, provide its services 
to the landlord at a discount. This could create a win-

Ensure all concessions agreed 
upon are reduced in writing.

win scenario for the landlord and tenant, in which 
the tenant would receive rent relief and the landlord 
would receive a service at a lower cost than would 
have otherwise been the case.

Before Landlords can engage in any re-negotiations 
or discussions on rent reliefs, they should have this in 
mind:

a.  The need to balance between a commercial and 
legal decision. Care should be taken to ensure that 
standard legal terms are incorporated to safeguard 
interests of both parties. Seek legal advice on the 
best options available to limit future liability. 
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T
he thing about conflicts is that they are 
inevitable. Conflicts do not respect time 
or seasons. They do not take a break and 
stay at home during pandemics. Quite on 

the contrary, they became prevalent at such times. 
They couldn’t come at a worse time. 

Marysheila Oduor | Franklin Cheluget

Conflict Management: Other 
Dispute Resolution Mechanisms

For more information on this, contact
tonyango@tripleoklaw.com

b.  Landlords should note to review their credit 
documents to ensure that appropriate notices are 
sent to and consents obtained from their lenders 
as they make decisions on rent relief requests from 
tenants. 

c.  Avoid making representations to their tenants that 
would have a negative impact on the parties 
obligations in the future. 

d.  Ensure all concessions agreed upon are reduced in 
writing. 

e.  Consider the landlords own cash flow management. 
While rent deferral provides tenants with immediate 
relief, it can place stress on a landlord’s cash flow and 
ability to meet debt service and other obligations.

f.   Confidentiality. Often, a landlord will not want 
a tenant to disclose the terms of the relief package 
to any other tenants (out of concern that the other 
tenants may seek a similar deal). Similarly, a tenant 
may not want its clients, employees or the market 
generally to know that it has asked for or received 
rent relief.

g.  Landlords and tenants should consider reviewing 
their insurance policies for possible coverage. In 
particular, landlords will be looking at their rent 
loss coverage, and tenants will be looking at their 
business interruption coverage.

In structuring the rent reliefs, landlords and tenants will 
want also to monitor the growing number of executive 
orders that stay evictions and seek legal advice 
concerning their impact. Landlords, in particular, will 
want to consider how to comply with those orders 
without waiving future claims.

Parties should note that, save for any express wording 
in the lease and/or government directives allowing 
reduction or suspension of rent and/or service charge 
in light of the outbreak of COVID-19, there is generally 
no legal obligation on landlords to provide their 
tenants with either a rent reduction or suspension 
notwithstanding the economic downturn in trade as a 
consequence of the pandemic.

In view of the above, a tenant would be obligated to 

continue paying rent/service charge under the lease. 
Failure by the tenant to continue paying rent/service 
charge in the absence of a court order, government 
directive or by law would constitute a breach and 
entitle the landlord to pursue the reliefs/remedies 
provided under the lease. 

Looking forward, parties negotiating new leases should 
factor in the likely impact of Covid 19 in on the various 
terms and obligations in the Lease.  Previously, it was 
not customary to incorporate force majeure clauses in 
leases. However, going forward it would be prudent 
to re-draft leases to include covenants that deal with 
unforeseen situations like this Pandemic.

Further, it would be advisable for landlords and tenants 
to obtain insurance policies that cover a wider range of 
losses including those caused by pandemics such as 
infectious diseases. 

The truth, however, is that most of the 
times the power to resolve such disputes 
is within the disputing parties or their legal 
representatives. Saeed H. Mirfattah said 
that conflict resolution is first mindset, 
then skillset. In the recent publications, 
we have extensively written on alternative 
mechanisms of dispute resolution. All these 
have been aimed at creating a mindset 
that embraces dispute resolution. In this 
article, we will move a step further- we will 
equip you with additional skillsets needed 
to resolve conflicts.

By now you probably know that the most 
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is not enforceable in its own right. It is treated as a 
provision in the contract. If the loosing party refuses to 
comply with the determination, then the winning party 
may be forced to commence litigation proceedings in 
court. As a matter of good practice, however, courts 
have generally demonstrated that except in limited 
situations, they will enforce the expert’s decisions. 
This is more so when the parties had agreed in their 
contract that the expert determination shall be final 
and binding.

One main disadvantage of this method is if the dispute 
involves a broad variety of issues spanning across 
different disciplines so that it may be difficult to get an 
expert in all the issues.

Adjudication

In this method, the independent third party gives 
an interim decision on a dispute which must be 
implemented. Interesting to note is that the adjudicator 
must reach their decision within a fixed time, normally 
within 28 days, and within an agreed procedure. If a 
party is not satisfied with the decision they retain the 
right to refer the dispute to other avenues such as 
arbitration or litigation. 

One key advantage of this method that sets it apart 
from the rest is the speedy determination of the dispute 
within the stipulated 28 days.

Dispute Boards

This mechanism has been majorly used in the 
resolution of disputes in the construction industry 
globally. They are particularly effective during the 
design, procurement, and construction stages of major 
infrastructure projects. Over time there has developed 
three main categories of dispute boards, namely; 
Dispute Avoidance Boards, Dispute Review Boards 
and Dispute Adjudication Boards.

Like the name suggests, the avoidance boards help to 
avoid the disputes. This done by the parties either in 
themselves or assistance of their Counsel informally 
discussing and attempting to resolve any disagreement 
that may have arisen between the parties before it 
fully matures to a dispute. Dispute Review Boards 
on the other hand issues recommendations with 
respect to disputes referred to it. If no party expresses 
dissatisfaction with the recommendation within a 
stated period then the parties are contractually obliged 
to comply by the recommendations.

Disputes adjudication boards issue decisions with 
respect to disputes referred to it. The decision provides 
a temporary finality and is intended to be enforceable, 
although this has not proven to be without difficulty 
in some jurisdictions. The parties may however 
contractually agree that the decision shall be binding 
upon them. At the end of the day really the goodwill 
by the parties to resolve the dispute makes a huge 
difference.

In conclusion we reiterate that conflict resolution is 
first mindset, then skillset. Getting to understand the 
various available mechanisms will ostensibly aid in 
the determination of a mode to choose to resolve a 
dispute. These will be added as tools in one’s skillset. 
And the having a broader range of tools is likened to 
an entrepreneur who has a relatively sizeable capital 
and who is looking to invest.

common forms of alternative dispute resolution (ADR) 
mechanisms is mediation and arbitration. But did you 
know that those are just two among a good number 
of other available alternatives? Namely; Negotiation, 
Expert Involvement, Expert Determination, 
Adjudication and Dispute Boards.

Negotiation

The simplest and most obvious way to settle a dispute 
is for the parties to talk about the dispute and find 
a solution through negotiation. In a commercial 
sense, negotiation is most effective when handled by 
attorneys or fully briefed and senior executives who 
have the absolute authority to settle the matter for 
their respective companies or parties involved.

Speedy resolution is often a critical factor in a 
commercial dispute, so that a negotiated settlement 
has itself been considered a commercial transaction. 
Of importance is that a negotiated settlement has 
little to do with the rights and wrongs of a party, or the 
legal remedies that would have been the case in court. 
Instead, it may be the result of commercial pressures 
and compromise and driven by an imperative to move 
on and not incur the costs associated with a dispute.

The advantages of this method are many. For instance, 
it is confidential, fast, relatively cheaper, allows for 
preservation of relationships. Furthermore, parties 
have full control of the processes and outcome. The 
disadvantage would be if a party uses it as a means 
to buy time by getting into the negotiations with no 
intention to settle. Also, it may be disadvantageous on 
the mode of enforcement and execution in the event a 
party goes against the agreed terms.

Expert Involvement

This really entails involving a neutral expert who can help 
clarify the options and likely outcomes and thus reduce 
the potential risks and costs that would otherwise arise 
by dragging the dispute to the mainstream dispute 
resolution fora. 

There are two broad forms of this mechanism. The first 
is called Early Neutral Evaluation (ENE). Here a senior or 

experienced practitioner, often an expert in the field of 
the dispute, examines the legal rights and obligations 
of the parties to the dispute and gives a view of the 
likely outcome if the dispute were to progress to a 
judgment or an arbitral award. The rationale of this 
method is for parties to understand the probable 
outcome as opposed to what they feel or believe 
about their dispute, or what they have been advised 
is the likely outcome. This is very handy as the parties 
retain the control of the process. They can for instance 
agree that the recommendation by the evaluator shall 
be binding if not challenged after a certain time.

The second form of this mechanism is called Neutral 
Expert Fact-Finding. This mode takes place where 
experts nominated by the parties in the dispute cannot 
agree or need expert advice themselves. Issues are 
therefore clarified by the appointment of a neutral 
third party. this method is mostly used where there is 
analysis of data or scientific criteria. Noteworthy, it is 
limited to findings of fact as the name suggests.

Expert Determination

Expert determination is a special form of expert 
involvement above. It however differs in that the parties 
allow the dispute to be determined by an independent 
third party with expertise in the subject matter of the 
dispute.

It is important to note that an expert’s determination 

For more information on this, contact
marysheila@tripleoklaw.com
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